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Members will recall the item on the 26 November 2014 Western Area Planning Committee 
where planning permission was granted subject to the prior completion of a Section 106 legal 
Agreement at Land off of Lewington Close and Longford Road in Melksham (Application 
14/04399/FUL: Demolition of the existing bungalow and construction of four x 3 bed houses and 
seven x 2 bed houses and one x 1 bed house with associated roads and parking. Also the 
provision of a play area off Lewington Close). The S106 purpose was to secure the play area 
element for transfer to Melksham Town Council.

During the processing of the Section 106 Agreement it emerged that an old Agreement 
completed in 1976 under Section 52 of The Town and Country Planning Act 1971 was in 
existence on the land that restricted the use of the land to the erection of one dwelling. The old 
West Wiltshire District Council was a signatory. A copy of the agreement is appended at the end 
of this report.

Section 52 agreements were the predecessor to what are now Section 106 agreements under 
the Town and Country Planning Act 1990. Such Agreements are a matter of treaty which do not 
fall to be considered as Planning Applications.

However, whilst Section 106A of the Town and Country Planning Act 1990 allows applicants to 
modify or a discharge a legal agreement these powers do not extend to Section 52 Agreements.  
Planning case law indicates that as a matter of law a Section 52 Agreement can be discharged 
by the parties that entered into that agreement (or their successor in title to the original owner 
who is now liable to comply with the obligations) on a consensual basis.  If there is no mutual 
agreement, then the matter has to be referred to the Lands Tribunal for a decision. In other 
words, unlike Section 106 agreements, there is no provision for an appeal to the Planning 
Inspectorate where consent is refused by a local planning authority.

The land owner has submitted a request to discharge the agreement. In this instance, Cllr Jon 
Hubbard is the Local Member and was involved in securing the proposed play area that is the 



subject of the proposed Section 106 agreement. Officers approached Cllr Hubbard for a view on 
the S52 discharge. Cllr Hubbard advised that he does not support the lifting of the covenant 
where the issue of retaining the site undeveloped was a material consideration in the planning 
application.

Whilst S106A does not apply, the tests that the Local Planning Authority must apply where an 
application is submitted to discharge a Section 52 Agreement are essentially the same.  In this 
respect, it is necessary for the Local Planning Authority to consider whether the obligation 
continues to serve a useful purpose.  In the event that it is concluded that the obligation no 
longer serves a useful purpose then the obligation should be discharged, but if it is considered 
by the Local Planning Authority that the obligation does continue to serve a useful purpose then 
the planning obligation should continue to remain in force without modification.  

When considering if a useful purpose is being served by the obligation, case law indicates that 
issues to be taken into account include current planning policies and whether the overall 
planning circumstances of an area have changed since the obligations were first imposed.  

The NPPF in turn states in Para. 205: “Where obligations are being sought or revised, local 
planning authorities should take account of changes in market conditions over time and, 
wherever appropriate, be sufficiently flexible to prevent planned development being stalled.”  As 
a result, the applicant’s request to discharge the Section 52 Agreement should be considered 
against the tests referred to above, fundamentally whether the obligation(s) continue to serve a 
useful purpose.

In this instance the Agreement was entered into in 1976. The Agreement itself does not contain 
an indication of why it was required in the first place, but research into the old microfiche 
indicates that at the time the Melksham Parish supported a view that the land should not be 
developed beyond one unit and be kept open.

Subsequent to the 1976 agreement and under the old West Wiltshire District Council the site 
was included within the development limits for Melksham under two Development Plans, being 
the 1996 District Wide Local Plan and the West Wiltshire District Plan, 1st Alteration 2004. 
These development limits are carried through to the now adopted Core Strategy. The only 
constraint ever placed to development under the West Wilts plans was a Policy aimed at 
protecting the old route of the Wilts & Berks Canal through Melksham, with a possible view to 
re-instating it. This was in turn  captured in the old west Wiltshire Leisure and Recreation DPD. 

The Core Strategy has now abandoned the concept of re-instating the old route of the canal 
under Core Policy 53, where the supporting text states that “The historic alignment of the Wilts 
and Berks canal through Melksham is no longer suitable for reinstatement as a canal, and an 
alternative route has been identified (see Core Policy 16: Melksham Link Project).” The canal 
route thus no longer comprises a reason to limit development on the site.

The site has been within Melksham development limits, i.e. by definition in a sustainable locality 
in terms of Local Policy since at least 1996 and in particular in terms of the NPPF. It is 
considered that a development was negotiated so to be reasonable and feasible on the site 



without unacceptable harm to neighbouring properties, and Melksham Town Council supported 
the application, albeit recording neighbour concerns. Retaining the S52 Agreement would 
effectively stall development of the site (where no Planning Policy is in place to that effect) in 
perpetuity, or until it was agreed to  discharge it.

In terms of Local Development plan policy the site has long been within development limits and 
no policy was ever adopted to reflect the constraints inherent to the S52 restrictions on the site. 
It is therefore considered that the S52 Agreement no longer serves a useful purpose 

RECOMMENDATION

That the obligation, that is the subject of this application, no longer serves a useful 
purpose and therefore that no objection be raised to the Discharge of the Section 52 
Agreement. 

Appendices

A Copy of Section 52 Agreement



Appendix A : Copy of Section 52 Agreement










